INTRODUCTION
Open justice is a utilitarian concept and is a means to an end, but not an end in itself. 1 The chief object of courts is not to be open and accessible, but to ensure that justice is done according to law. 2 In Re Hogan; Ex parte West Australian Newspapers Ltd, the Western Australian Court of Appeal decried the 'tendency to identify the principle of open justice as the ultimate object, divorced from the rationale for its existence '. 3 With that caution in mind, the first part of this article will outline what the principle of open justice is intended to achieve. The remainder of the article will examine how the courts (the object and focus of the principle), the media (the primary channel through means to handle complaints about judges; 10 and maintaining a clear separation between the judiciary and the other arms of government in order to preserve judicial independence.
Open justice has also been acclaimed for its connection with the pursuit and attainment of truth. Blackstone and Wigmore both postulated that witnesses are more likely to be truthful if they have to testify in public.
11 It is also claimed that openness in court proceedings may 'induce unknown witnesses to come forward with relevant testimony'. 12 Open justice also benefits litigants, not only in the aforementioned ways, but also because the public accessibility of the forum in which a dispute is resolved gives the victor a sense of public vindication.
While treaties and bills of rights that enshrine a right to a fair and public hearing invariably confer this right on the litigants, 13 enhancing the accountability of judges and witnesses does not benefit only those who become involved in legal proceedings. This is because judges are not merely umpires in a contest played out between parties in a courtroom.
14 The laws that judges create, interpret and apply in the course of adjudicating a dispute have an impact that extends beyond the parties; they form precedents that bind the public. Therefore, the public has a collective interest in being apprised of whether the litigants were treated fairly and equally and whether the law was applied accurately, judiciously and impartially to produce a just outcome. In addition to treating the right of public access to the courts as fundamental to the administration of justice, it has also been argued that the public has a right 10 For example, New South Wales has a Judicial Commission which handles complaints about judges, and the Commonwealth has enacted legislation that deals with complaints handling for federal judges and magistrates: (1980) . to know what the courts are doing because the judiciary is an arm of government. 15 In this sense, public access to the courts 'has a democratic or governmental aspect'. 16 By contrast, a public that is unaware of what is happening in the courts has 'no control over the courts and in effect, no control over the powers of the state'.
17

B An Educative and Confidence-Building Function
Having established that the principle of open justice acts as a stimulus to appropriate behaviour on the part of the participants in a judicial proceeding, judges and jurists usually go one step further and explain that the accountable, impartial and well-functioning judicial system that openness is expected to produce engenders public confidence in the courts. 18 It is said to be critical for preserving the rule of law 19 and the stability of society that members of the public have confidence in the courts and are willing to submit to their authority, obey their orders and accept the outcomes, even when they are unfavourable to the individual, controversial or unpopular. 20 Indeed, it is public confidence that ultimately gives courts their real legitimacy and effective authority, since courts have 'no influence over the sword or the purse', and the judiciary has 'neither force nor will, but merely judgment'. 21 In the words of Burger CJ:
The early history of open trials in part reflects the widespread acknowledgment, long before there were behavioral scientists, that public 15 John Doyle, 'The Courts and the Media: What Reforms Are Needed and Why? ' (1999) trials had significant community therapeutic value. Even without such experts to frame the concept in words, people sensed from experience and observation that, especially in the administration of criminal justice, the means used to achieve justice must have the support derived from public acceptance of both the process and its results.
…
People in an open society do not demand infallibility from their institutions, but it is difficult for them to accept what they are prohibited from observing. When a criminal trial is conducted in the open, there is at least an opportunity both for understanding the system in general and its workings in a particular case.
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Openness secures public confidence only if the public approves of what it sees. 24 In the event that members of the public are displeased with what they have observed, they are free to criticise the courts and agitate for change.
In the celebrated words of Lord Atkin in Ambard v Attorney-General for Trinidad and Tobago:
Justice is not a cloistered virtue: she must be allowed to suffer the scrutiny and respectful, even though outspoken, comments of ordinary men. 25 Public confidence in the courts depends on the public's perception of the courts. Open justice makes it possible for the public to develop reliable perceptions through direct observation of judicial behaviour and the processes and outcome of a case. 26 Therefore, the principle of open justice produces an outcome -the 'bracing effect' 27 it exerts on participants' conduct -and allows the community to observe the result it has produced. It is therefore a concept in which cause and effect are intertwined. The educative effect of open justice is diminished by the fact that members of the public rarely observe the judge or the witnesses firsthand. Instead, their impressions of a case are overwhelmingly mediated by the way in which it is reported by the media. 28 To the extent that media reports are detailed, accurate and give a comprehensive account of typical cases that come before the courts, the media augment the educative effect of the principle; to the extent that reports and commentary are inaccurate, biased, ill-informed, superficial or sensational, their educative effect must be questioned.
Media reporting can shape judges' views of the public as well as the public's view of the judges. 29 While judges should never be swayed by public sentiment in reaching a decision, they are frequently called upon to apply community standards. Indeed, Judge Gibson has recently observed that, historically, judges 'played an active role in identifying social mores', and the general customs that judges observed were then reflected in their decisions, which formed part of the common law. 30 The media are a significant avenue through which judges acquire an impression of community standards.
C A Free Speech Function
Open courts not only produce a quality of justice superior to that which is capable of being delivered by a secret court; they also advance free speech. Indeed, free speech and open justice are said to run parallel, although the latter is a much older principle. 31 In this context, free speech has two interrelated aspects: the public has a right to receive information about the courts; and the media have a right to transmit that information to the public. Constraints on access to the courts or on the freedom to report what has occurred therein are likely to be resisted on the basis that they constrict both the media and the public's right to freedom of expression. The principle that the public has a 'right to know', and that the media are the vehicle through which the public is apprised of what it has a right to know, is likely to be pressed by media organisations when they are resisting or challenging in camera or non-publication orders, or when they are seeking leave of the court to gain access to documents on the court record. 32 That is, media organisations tend to view the justifications for open justice from a free speech perspective. They do not venerate open justice for its salutary effect on judicial performance and witness veracity, since it is neither the function nor the responsibility of the media to improve the judicial system. 33 As explained earlier, it is the prospect of publicity that produces the discipline in the participants which, in turn, enhances the quality of justice. Open justice is the means to this end, and it is the means -freedom of expression -with which the media are concerned, not the effect.
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Arguments along these free speech lines are most compellingly advanced in countries such as the United States, Canada and the United Kingdom, each of which has a bill of rights that confers a right to freedom of expression. The open court principle, which was accepted long before the adoption of the Charter, is now enshrined in it. This is due to the fact that the principle is associated with the right to freedom of expression guaranteed by s 2(b) of the Charter. It is clear that members of the public must have access to the courts in order to freely express their views on the operation of the courts and on the matters argued before them.
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In a similar vein, in Edmonton Journal v Alberta (Attorney-General), Cory J stated that members of the public have a right to information pertaining to public institutions and particularly the courts. ... It is only through the press that most individuals can really learn of what is transpiring in the courts. They as 'listeners' or readers have a right to receive this information. Only then can they make an assessment of the institution. Discussion of court cases and constructive criticism of court proceedings is dependent upon the 32 The media's profit motive means that the alignment between the media's interest and the public interest is not as accurate or altruistic as counsel appearing for media organisations might suggest. This idea is developed below. 33 The role of the media vis-à-vis the courts is considered below. 34 Moreover, freedom of expression is not enshrined in a bill of rights and is protected only via an implication in the Constitution, and then only in relation to political communication. The upshot is that, in Australia, the principle of open justice remains more closely tied to its contribution to the administration of justice than in the United States or Canada. 40 Conversely, in jurisdictions where open justice is an aspect of constitutionally protected speech, the free speech arguments are less anchored to the disciplining effect that open justice has on the participants in a trial than they are in Australia, and more focused on media organisations and the public as independent beneficiaries of the right of free speech. The history of the news media is more recent. It is generally traced back to the development of the movable type printing press by Johannes Gutenberg in the mid-1400s. However, it was not until the 1600s that newspapers began to be published, and it was not until the development of the telegraph in the 1800s that news was able to be transmitted quickly across distances. The New Zealand Law Reform Commission observed that:
III
The 'news media' has existed as a distinct commercial entity for only a relatively short period in historical terms. Its evolution is inextricably tied to the development of the commercial printing press in the 17 th The rise of the mass media and their assumption of the role of intermediary between the courts and the public raise a number of questions about the nature of the relationship between the courts and the media, and the media and the public. This article will examine these relationships and their impact on the principle of open justice. It will also investigate whether any meaningful form of direct relationship exists between the courts and the public and, if so, whether it is capable of producing outcomes for open justice that are less likely to ensue when information about the courts is mediated by the media.
It is important to bear in mind that, were it not for the principle of open justice, these questions simply would not arise, as it is the principle of open justice that has spawned the various access and dissemination rights that have produced this tripartite relationship. However, the principle of open justice does not prescribe how and by whom these rights are exercised. Moreover, it does not stipulate the responsibilities, if any, of those who choose to access the courts and disseminate information about them. Nor does it determine whether judges have any obligation to advance the principle of open justice other than to recognise and observe its requirements when acting in a judicial capacity.
IV THE MUTUAL DEPENDENCE OF THE MEDIA AND THE COURTS
It has often been noted that the courts and the media enjoy a mutually dependent, even symbiotic, relationship. 50 Where there are constitutional rights that support the media, the media depend on the court to be the 47 However, technological developments have provided the courts with an unprecedented opportunity to reinstate a direct liaison with the public. These developments are discussed below. 48 The public also develops impressions about the courts from the entertainment media as well as the news media, primarily through watching television shows and movies that feature courtroom drama. 49 The advent of Web 2.0 means that dissemination of court reports and commentary on the judicial system to large audiences is no longer the sole province of the traditional media. 50 guardian and expositor of those rights. 51 Even in Australia, which lacks an express constitutional guarantee of freedom of expression, the media still depend on the law and the courts for the protection of free speech and bear the consequences when it is not accorded. 52 On a more pragmatic level, the media are the beneficiaries of the 'rich source of human drama' 53 that court cases can be relied on to provide on a daily basis.
For their part, the courts rely on the media to attend and report their proceedings to the public. Some judges readily acknowledge this dependence and have variously described the media as 'the eyes and ears of the general public', 54 the 'window of the courts to the world' 55 and the 'watchdog of justice ' . 56 Judge Brennan of the United States Supreme Court wrote that the Court has a concomitant need for the press, because through the press the Court receives the tacit and accumulated experience of the nation, and -because the judgments of the Court ought also to instruct and inspirethe Court needs the medium of the press to fulfill this task.
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Similarly, the Lord Chief Justice of England and Wales, while stressing the critical importance of an independent judiciary and an independent press to the upholding of the rule of law, emphasised the crucial importance to society of the engagement between the judiciary and the media. 58 Other judges have embraced the role of the media in reporting the courts' activities with less 51 In Pennekamp v State of Florida, 328 US 331, 335-6 (1946), Frankfurter J stated: 'The freedom of the press, in itself, presupposes an independent judiciary through which that freedom may, if necessary, be vindicated'. 52 One of the main bones of contention between the courts and the media in terms of free speech protection is the courts' longstanding refusal to accord journalists an evidentiary privilege which would entitle them to refuse to reveal their sources in a court of law. Journalists maintain that the courts' refusal to afford them such a privilege has a detrimental effect on free speech, as it disrupts the free flow of information to themselves, and ultimately, to the public. enthusiasm and would probably make admissions of reliance on the media in more grudging terms.
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The fact that the media and the courts acknowledge their mutual dependence, whether positively or with misgivings, does not mean that there is a consensus regarding their respective roles and responsibilities or the extent, if any, to which they should work in conjunction with each other. Nevertheless, the nature of their relationship has implications for open justice and the degree to which it serves its intended purposes.
A The Proper Role of the Media vis-à-vis the Courts
While neither institution would baulk at the proposition that when the media report proceedings in the courts, they should do so in a fair, accurate, responsible and objective manner, 60 what is likely to be contested is the proper role of the media vis-à-vis the courts. Are the media apologists for the courts? Should the media shoulder responsibility 61 for educating the public about the courts? Or are the media simply free to treat the courts as a source of news?
While it is theoretically possible that a judge might hold the view that the media should act as defenders of the courts, the overwhelming majority of judges appreciate that if the media are to fulfil their role as the fourth estate, such an alignment between the media and the courts should be neither sought nor desired. 62 For their part, media organisations value their independent 59 That there is judicial disillusionment with the media is acknowledged in Justice Michael Kirby, 'Improving the Discourse between the Courts and the Media' (Speech delivered on the presentation of the Victorian Legal Reporting Awards, Library of the Supreme Court of Victoria, Melbourne, 8 May 2008). 60 Journalists' codes of ethics, broadcasting codes of practice and newspapers' editorial policies inevitably espouse these principles. The existence of a qualified privilege for fair and accurate reports in defamation suits and the existence of a ground of exoneration from sub judice contempt for fair and accurate reports demonstrates that the courts expect (and reward) fairness and accuracy. 61 The word 'responsibility' is not used here in a legal sense. Rather, it refers to a perception of the media's proper role. watchdog status and would undoubtedly fiercely resist being cast in the role of a 'broadsheet' for the courts, and rightly so.
Whether the media's proper role is that of independent educator or news disseminator is a more difficult question, the resolution of which has several consequences. 63 One consequence pertains to selection. If the media's function is to educate the public about the courts, one would expect that cases would be selected for coverage based on their significance to the public rather than their news value. Thus a tax decision that has important implications for the public would be reported over a decision concerning a trivial assault committed by a celebrity that has no real ramifications other than that it panders to public curiosity. Conversely, if the media are just after news, they will report those cases that possess 'news values'. 64 Research in the United Kingdom and the United States suggests that, more often than not, the media report extraordinary, newsworthy proceedings and tend to ignore ordinary, routine cases that may have educative value. 65 Discerning the role of the media also has implications for the manner in which cases are reported. As an educator, the media would be expected to provide detailed coverage of a case and to explain the process by which the decision was reached, not merely the outcome. They would also act as a forum for illuminating debate about the courts. 66 On the other hand, media organisations that perceive themselves as entitled to treat the courts as a source of news fodder would not see themselves as educators, and may not assume an obligation to report a case in terms that convey the reasoning that underlies the decision or to explain its likely impact on the public. In fact, they might regard education and news as being at odds with each other. They might consider that a court that does not perform well or that delivers unpopular decisions creates more news than a court that hands down unobjectionable ones. 67 Given that public confidence in the courts -one of the aims of open justice -is boosted by accounts that reflect well on the courts, it does not bode well for the courts if media organisations focus to an 63 Many of these consequences are elucidated in the panel discussion 'Should We Dance? The Courts, the Community and the News Media ' (1996) 67 It has been noted that if things are proceeding smoothly, the likely reaction from the media is a lack of interest: Zdenkowski, above n 18, 390.
unjustified extent on cases that expose the failures of the judicial system rather than those that showcase its successes.
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It is difficult to gauge the courts' opinion on the proper role of the media, since judges rarely express considered views on the matter. In truth, they probably harbour a range of private views. The media's opinion on this issue is likely to vary according to the context in which the issue arises. This is due to the dual nature of media organisations which are generally privately owned and operated enterprises that, nevertheless, perform a public service. 69 The tension between performing a public service and running a business for profit is considered in greater detail below. Suffice it to say that, when they are in court championing the public's right to know, media organisations are quick to claim the role of educator, but when it comes to profit margins, they are likely to regard themselves as news disseminators. 70 To the extent that the media eschew an educative role, the educative function of open justice is not adequately achieved.
Thus far it has been assumed that the media are capable of operating as the primary vehicle through which the public is educated about the courts. Is this in fact the case? When one compares the modus operandi of the courts with that of the media, one might conclude that the latter are ill suited to act as purveyors of information about the former. Indeed, many judges are justifiably sceptical about the extent to which media coverage is capable of advancing the administration of justice and enhancing public appreciation of the work of the courts. 71 The processes and rules of evidence are complex, often counterintuitive, and may be incomprehensible to an inexperienced journalist with no legal training. 72 Judgments are the product of slow and 68 There is undoubtedly an educative function in exposing abuses and incompetencies within the judicial system. However, if media organisations focus solely or primarily on such cases -which are likely to be the exception rather than the rule -then the public confidence in the courts will be unnecessarily and unjustifiably shaken. 69 Public broadcasters are funded by the government, but they are usually established as independent statutory authorities and operate at arms' length from the government of the day. 70 This statement assumes that there is a consensus within media organisations as to the proper role of the media. However, the reality is that reporters are more likely to perceive themselves as performing a public service, whereas editors and proprietors are more likely to prioritise the need for financial success. 71 careful thought and reflection and are not easily understood or summarised. By contrast, the media's modus operandi involves 'an inbred preference for heat over light and simplicity over nuance', 73 tight deadlines, communication in sound bites and a penchant for advocating quick solutions to the most complex problems. Moreover, media reports 'tend to cluster around particular moments in the court process', such as verdicts and sentences, as these are 'moments of ultimate disposition' 74 that satisfy news values such as immediacy, dramatisation and simplification. 75 Many have acknowledged that 'the ways in which stories are told in court and retold by the media make a difference in how the law is understood'.
76 For example, Johnston and Breit have observed that courts and media use different language -formal in the courts and vernacular in the media -a fact which is due to their professional routines but which can result in a reinterpretation of the story by the media. 77 Nobles and Schiff argue that the media and the law are two separate and closed systems of communication which simply cannot duplicate the meaning of each other's communications. 78 Courts and media construct communications about an event on different bases: the media encodes social life as information or non-information, 79 whereas the law encodes it as legal or illegal activity. 80 Because the media's basis for selection is information, legal communications are simply events to be reported for their news or information value; they are 'not reported by 73 reference to their meaning within law'. 81 Nobles and Schiff maintain that this simply reflects the fact that there is no single reality of meaning: inevitably, legal events are assigned a different meaning in the law from that which they are given in the media. 82 These views were echoed by Justice Nicholson of the Family Court when he perceptively observed that the root cause of the state of unresolved tension that exists between the courts and the media lies in the fundamental difference of method employed by each. The methodology of the law is offended by the methodology of the media, yet each considers the search for justice is best served by the method which it employs.
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B The Changing Tone of Media Coverage of the Courts
There is widespread acknowledgement that recent years have witnessed a change in the way the media cover the courts. One reason is that we live in an age when the community demands greater accountability from its institutions, including the courts, 84 particularly in liberal democracies where courts have a central role to play in protecting human rights. 85 There has been a rapid decline in the respect accorded to judges and a greater readiness on the part of the media to engage in a critical examination of the courts, the judges and their decisions. 86 This phenomenon is not peculiar to the Australian media. In 1998, Justice Kirby observed that attacks on judges had become a 'universal phenomenon'. 87 The lack of restraint typically exhibited by users of social media has resulted in even more intemperate criticism of judges. 88 Schulz has conducted a number of studies into coverage of the courts by sections of the 81 Australian media and has detected a discourse of disapproval and disrespect and 'a consistent pattern of reporting which inexorably demands that the justice system be modified'. 89 The media's tendency to delegitimise the courts led her to conclude that:
It is no longer sufficient, or safe, to rely on traditional media to translate or deliver the information to the public, because they no longer just deliver an accurate record of events. Rather, court reports are now infotainment which is simplified by the use of the discourse of time to create a discourse of disrespect and control over the judicial process. 90 Open justice is not inimical to criticism of the judiciary and the courts; indeed, open justice facilitates critique -even encourages it -as a means of improving judicial performance where it is seen to be sub-standard. However, it was always taken for granted that the objective of the criticism was the pursuit of truth. 91 Today, this is not necessarily the case. Indeed, Handsley has stated that 'journalists do not typically see it as their role to provide a balanced, accurate picture of the judiciary and their activities'. 92 If criticism is unfounded, ignorant and engaged in primarily for the sake of entertainment or a good story, this suggests that the principle of open justice is being exploited by the media to facilitate outcomes for the courts that gainsay what it is intended to produce. There are a number of such outcomes. First, inaccurate, uninformed, strident or even reckless criticism of the judicial system has a corrosive effect on public confidence in the courts and in the laws they administer. 93 A tendency towards distortion by the media is particularly evident in the recurrent clamour over light sentences, where the media frequently fail to communicate to the public that punishment of an offender is not the sole purpose of a sentence and that judges are obliged by sentencing 89 legislation to attempt to achieve other purposes, including the rehabilitation of the offender.
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Second, as explained above, the most important and longstanding rationale for the principle of open justice is that openness exerts pressure on judges to discharge their judicial duties in a proper manner because they know that they are liable to be exposed if they do not. However, proper behaviour on the part of a judge entails the judge acting in an unbiased way, capably, courteously, and attentively, not inappropriately questioning witnesses, properly explaining the law to the jury, properly applying the law to the facts, promptly handing down judgments and so forth. It does not demand the delivery of outcomes that draw accolades from the media. This does not mean that community reaction should be ignored -the principle of open justice endorses community sentiment as a disciplining force -but there is a critical distinction between being accountable for the proper performance of one's duties and being popular or uncontroversial. To the extent that media reports castigate judges for decisions or sentences that fail to attract community approval, and to the extent that judges succumb to this pressure, open justice is not yielding the benefits that it is designed to produce.
Third, a lack of public confidence in the courts brought about by media criticism makes it less difficult for the government of the day, or the legislature ... to introduce legislation which gradually restricts the discretion available to be exercised by a judge and eventually, in effect, instructs him on how his responsibilities should be exercised.
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If this occurs, 'how ... will the citizen be sure that when he takes on the government of the day, or the large institutions of the state, that [sic] the judge before whom the litigation is being conducted is truly independent of the government or the large institution'?
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C The Judicial Response to Media Reporting
Irrespective of the role of the media in reporting court proceedings and the extent to which their modus operandi affects their ability to do so, the fact is that the media remain, at present, the most significant bridge between the public and the courts.
97 Accordingly, judges have had to decide how they will respond to this reality, both in their judicial capacity and in terms of the assistance they are willing to give the media.
98
How Judges React to Media Coverage in their Judicial Capacity
Courts have developed exemptions from the law which are designed to enable the media to report court proceedings. 99 These exemptions include a 'fair reports' defence to a defamation action 100 and a ground of exoneration for sub judice contempt of court for fair and accurate reports of judicial proceedings.
101 Special provision may also be made in legislation or rules of court for media representatives to inspect documents on the court record.
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Judges can react to sub-standard media coverage of courts and cases in their judicial capacity only if legal boundaries are crossed. This will generally be the case only where a media organisation has breached a suppression order or committed a sub judice or scandalising contempt.
103 A sub judice contempt is committed where a media organisation publishes something about a case that has a real tendency to prejudice the administration of justice in that case. A scandalising contempt is committed where a media organisation publishes scurrilous abuse of a judge or a court or makes unfounded allegations of bias and impropriety that have a tendency to imperil public confidence in the 97 Although many members of the public use the internet as their source of news, they are still most likely to visit sites that are operated by traditional media. However, this reliance on the traditional media may change over time. 98 It is not being suggested that, when acting in a judicial capacity, judges have an unbridled discretion as to whether they will permit the media to have access to the courtroom or disseminate reports about cases. Rather, the focus of this section is on the provision of active judicial assistance that does not stem from the legal requirements of open justice. 99 These exemptions are of general application, but have primary relevance to the media.
courts. In Civil Aviation Authority v Australian Broadcasting Corporation,
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Kirby J warned that the laws of contempt must not be employed as a means of eliminating poor or offensive journalism. In circumstances where there is no detriment to the administration of justice, the courts must resist the temptation to impose quality controls on the media and must permit the media to choose how they will report on cases or on the courts in general. In a similar vein, albeit in a different context, in Guardian News and Media Ltd in Her Majesty's Treasury v Ahmed, the United Kingdom Supreme Court affirmed that judges recognise that editors know best how to present material in a way that will interest the readers of their particular publication and so help them to absorb the information. A requirement to report it in some austere, abstract form, devoid of much of its human interest, could well mean that the report would not be read and the information would not be passed on. Ultimately, such an approach could threaten the viability of newspapers and magazines, which can only inform the public if they attract enough readers and make enough money to survive. 
Extra Judicial Action to Assist the Media
Traditionally, the courts have remained distant and aloof from the media, and have been reluctant to assist them to act as an intermediary between themselves and the public. Judges have traditionally not made themselves available for media interviews nor responded to media criticism, 106 choosing to speak only through their judgments, 107 and courts have customarily not conducted their operations with the needs of the media in mind. This detachment was regarded by courts as necessary to preserve judicial impartiality. It traditionally fell to the Attorney-General as Chief Legal Officer of the Crown to defend the judiciary against unwarranted attack by the 104 107 Of course judgments only address the legal issues that fall to be resolved in the case; they do not canvass wider issues concerning the role of the courts, court processes, the state of the law and so forth.
media or other branches of government. However, this role appears to be in decline.
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In the 1990s, the nature of the courts' interaction with the media began to undergo considerable change. Judges are now more likely to agree to be interviewed about the work of the courts 109 and to respond to criticism, 110 although opinions differ over the precise circumstances in which it is appropriate for judges to do so. 111 Courts are becoming progressively more pro-active in their relationship with the media and most have accorded the media a number of privileges and entitlements that exceed those enjoyed by the general public. A multiplicity of motives may underlie the courts' heightened preparedness to assist the media. It may emanate from a belief that the media are a 'public of the court in their own right with legitimate needs to be satisfied' 112 or that the media have a positive educative role to play and that the courts have an obligation to assist them to discharge it. 113 It may emanate from a view that public confidence can be won and maintained only if the judges make more effort to communicate via the media. As Justice McGarvie stated:
There is a great paradox in the Australian judicial scene today. While opinion is unanimous that the judicial system must have the confidence of the community and that its real, as distinct from its formal, authority comes from that confidence, practically nothing is done to provide the public with the information from which that confidence would grow. 114 Alternatively, it may stem from a conviction that 'the courts must do this because Australians have a democratic right to be told what the courts are doing'. 115 On a less lofty note, it may simply represent a judicial capitulation to the age of consumerism or a collective judicial resignation to the reality that the media is the primary interface between the courts and the public and that assistance should be provided to reporters in the hope that this will reduce the incidence of inaccurate, sensational, unfair or unduly critical reporting.
Whatever the motive, many Australian courts have adopted measures that are designed to assist the media to report the work of the courts. Most Australian courts have appointed public information officers (PIOs). 116 This has generated debate as to the precise role of PIOs: do they primarily exist to benefit the court or to assist the media? If the former, then PIOs are open to the criticism that they are 'spin doctors' for the courts. 117 If they are facilitators for the media, this creates a potential for the media to become unduly reliant on their assistance, to the point where the media loses control 112 Many superior courts provide the media with judgment summaries to aid accurate reporting of significant or high-profile cases, and some courts, such as the Supreme Court of Victoria, publish regular sentencing summaries. Courts in overseas jurisdictions have gone even further. The Supreme Court of Canada has a procedure in place whereby the President of the Canadian Parliamentary Press Gallery can request a lock up in advance of a Supreme Court judgment. 123 The Netherlands has dedicated press judges who are responsible for speaking about cases and judgments on behalf of the court. 124 To the extent that there is a high degree of dependency by the media on the extra judicial information that courts release, there is a danger that court reporting will become susceptible to influence by official sources, to the detriment of independent investigatory journalism. 125 Lest it be thought that these forms of assistance have given journalists trouble-free access to the courts, it should be noted that many journalists still claim that they experience great difficulty in gaining access to information, particularly documents on the court record.
Recently, courts have come under increasing pressure to allow journalists to tweet or live blog from within the courtroom, thereby enabling them to report on court cases in real time. Journalists argue that this ensures their right to report, which is a critical application of the principle of open justice. Whether journalists should be permitted to tweet or blog was initially a matter for the presiding judge in the case in which the request was made, in the exercise of his or her inherent or implied powers. Judicial responses were varied and inconsistent. While Cowdroy J allowed journalists to tweet from the Federal Court in Roadshow Films Pty Ltd v iiNet Ltd, 127 they were not permitted to tweet from the High Court during the hearing of the appeal in that case. Journalists were also warned by the Magistrate not to tweet in the Melbourne Magistrates' Court during Simon Artz's committal hearing in late 2011, 128 as the Magistrate was concerned that statements made during the hearing might subsequently be suppressed or objected to and was anxious to ensure that they would not already have been tweeted. While use of social media within the courtroom allows journalists to impart a sense of immediacy to their reporting of a case, it also has a number of potential hazards. Some of these hazards are peculiar to social media, while others simply add to the risks that exist with all forms of reporting. These hazards arise from the fact that:
• The brevity of tweets makes it difficult to convey evidence and arguments accurately;
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• Evidence that is challenged and subsequently ruled inadmissible or corrected may have already been tweeted/ posted;
• The making of a suppression order will be rendered futile if the information sought to be suppressed has already been tweeted;
• A witness who is sitting outside a courtroom awaiting their turn to testify might become acquainted with evidence as it is being given by another witness and adjust their own testimony accordingly;
• In the heat of the moment, reporters might breach statutory prohibitions on the naming of parties, or tweet information that has been disclosed to the court during a voir dire in the absence of the jury. 135 An experienced journalist will know not to do this, but untrained or inexperienced court reporters may not be aware of the danger and will not have the benefit of having their social media reports checked before publication.
Some of these pitfalls may affect the fairness, accuracy or legality of a report and therefore endanger the media organisation's protection from defamation and contempt liability. In a worst case scenario, they may jeopardise the trial.
It is interesting to note that while Justice Kirby supported the rendering of judicial assistance to the media, he warned that 'there are dangers in playing the media's game', because its mission 'will never be the same as that of the judges'. 136 While many have lauded the courts for implementing the abovementioned forms of judicial assistance, Schulz's research results indicate that the assistance has not improved the standard of reporting, leading her to suggest that the judiciary should 'avoid reliance on the media as a major conduit for communication with the public or to facilitate community understanding'.
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D An Evolving Intermediary between the Media and the Courts: Litigants' 'Litigation PR'
When it comes to reporting on court proceedings, the garnering of information by journalists has traditionally been direct and first hand. Reporters sit in court, listen and take notes as a case unfolds, search documents on the court record at the court registry, then write or broadcast their reports. However, it is becoming increasingly common for litigants to use the media as part of their litigation strategy. 138 The formal practice by or on behalf of litigants of 'litigation PR' has been described as managing the communications process during the course of any legal dispute or adjudicatory proceeding so as to affect the outcome or its impact on the client's overall reputation. 139 Litigation PR has been a feature of the litigation process in the United States for some time and is gaining popularity in the United Kingdom, New Zealand and Australia. 140 It is generally used in high profile civil litigation involving commercial litigants. To the extent that a reporter gleans his or her 136 information about a proceeding from a litigant's PR team, litigation PR interposes an intermediary between the courts and the media. One reason why reporters might be tempted to garner their information in this way is that newspapers can no longer afford to allow their journalists to spend days in court; it is simply too expensive in this era of declining newspaper circulation. Therefore, in long and complex cases, the media need to rely on someone to supply them with information. In cases where litigation PR is employed, this role is assumed by the parties' PR teams.
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A problem faced by reporters and parties is that, even if reporters do attend court, they may not see witnesses undergoing an examination in chief. This is because witnesses often give their evidence in chief by affidavit. If this is the case, reporters will only see witnesses being cross examined. This casts the witnesses in the worst possible light. 142 While it is usually possible for a reporter to obtain a copy of the examination in chief -at least once it has been deployed in the proceedings -in a complex case this document may be very lengthy. A litigation PR person representing the party for whom the witness gave evidence can take a reporter through it quickly.
143
Litigation PR has a potentially damaging effect on the quality of reporting, since it means that information about the courts is being mediated by persons whose task it is to put their client's case to the media in the most favourable light, in the hope that the ensuing coverage will preserve their client's reputation in the court of public opinion. 144 This, in turn, affects the extent to which the aims of open justice can be achieved. It bolsters the argument for judicial assistance to be given to the media so that reliance on a litigant is less enticing to the media in this era of diminishing editorial budgets.
145 Even more fundamentally, if, as a result of pre-trial publicity, the case never goes to trial, it implies that the case was more appropriately decided by the court of public opinion. 146 This arguably usurps the role of the court. 145 Although it has already been suggested that an overreliance on judicial assistance can itself jeopardise independent journalism. 146 Haggerty, above n 139, 12.
V THE RELATIONSHIP BETWEEN THE MEDIA AND THE PUBLIC
The relationship between the media and the public is complex and subject to differing interpretations. It has implications for open justice, as decisions concerning which cases are reported, how they are reported and the commentary that accompanies a report shape public perceptions of the work of the courts and therefore impact on the educative effect of the principle.
A The Dual Role of the Media
As observed above, when appearing in court to seek leave to inspect documents on the court record or to resist an application for an order that would diminish open justice, media organisations inevitably take the high moral ground and hold themselves out as performing a public service by arguing that they should be free to convey to the public that which the public has a right to know. In formal judicial proceedings, judges generally accept this argument at face value.
However, the position is more obscure than the media's arguments would suggest. The complexity arises from the two-sided nature of the media. In the words of C P Scott, former editor of the Manchester Guardian, written in 1921:
A newspaper has two sides to it. It is a business, like any other, and has to pay in the material sense in order to live. But it is much more than a business; it is an institution; it reflects and it influences the life of the community … it has, therefore, a moral as well as a material existence, and its character and influence are in the main determined by the balance of these two forces.
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This two-sided nature of the media pervades court reporting. It means that while media organisations undoubtedly endeavour to report cases of significance to the public, it is also true that they are driven by less lofty considerations, namely the need to make a profit in order to survive. 148 The need of media organisations to allocate their limited resources efficiently and to sell copy or attract audiences means that they must be selective about which cases they report and must report them in an abridged form in a manner most likely to capture and sustain the public's attention. This renders it inevitable that the media will have a preference for cases that involve celebrities or high profile sportspeople, natural disasters, unusual occurrences and gruesome crimes against the person, over complex and dry decisions in fields such as constitutional law, taxation or trusts, notwithstanding that the latter decisions may have a more direct impact on the lives of members of the public. It is often perceived as a choice between being 'worthy and dull' and going out of business, or offering 'a mix of news in all its forms and entertainment'. 149 The media are also selective about the way in which they report cases. As noted earlier, commercial imperatives impel the media to focus on outcomes, rather than the process by which a decision was reached, notwithstanding that it is the ratio decidendi that forms the law and therefore has the greatest implications for the public.
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Although judges are cognisant of the harsh commercial realities that confront the media, their reactions to it vary. For example, Lord Hoffmann stated that the media's 'motives in a market economy cannot be expected to be unalloyed by considerations of commercial advantage'.
151 Chief Justice Spigelman was less sympathetic, stating that the public interest arguments advanced by the media should be taken with a grain of salt:
When the media come before the Court invoking high-minded principles of freedom of speech, freedom of the press or the principle of open justice, it is always salutary to bear in mind the commercial interest the media has in maximising its access to private information about individuals.
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B The Extent to which Media Coverage of the Courts Shapes Public Opinion
The media, the courts and the public have divergent views regarding the extent to which media coverage of court cases shapes the public's opinion of the work of the courts. In keeping with their insistence that they serve the public, the media are likely to claim that they select and cover court cases in which they believe the public has an independent interest. 153 However, it has been argued that the media actually construct and generate public opinion, rather than reacting to opinions and preferences that have been independently formed by members of the community. In this way, the media actually dictate public perceptions of the courts. 154 Schulz describes the result as media constructed community concern.
155 In a similar vein, Gies doubts whether media portrayal of judges and their work can be assumed to be a 'reliable barometer of public opinion'. 156 In any event, public opinion is not homogeneous, but complex and diverse. 157 For their part, courts clearly proceed on the assumption that jurors are susceptible to believing what they read and hear in the media and have applied this assumption in cases of sub judice and scandalising contempt. Since jurors are drawn from the general populace, one might suppose that courts would ascribe the same degree of susceptibility to all members of the public. 158 This may account for the courts' increased willingness to assist the media to report cases accurately. However, studies suggest that jurors may not be as influenced by media coverage of a case as the courts have supposed, 159 and many have found that the public has a significant level of distrust of the media. 160 If this is the case, it may be that many members of the public do not passively accept the media's verdict on the shortcomings of the judicial system, thus suggesting that the media is not necessarily a surrogate for public opinion. However, the fact that public confidence in the media is low does not necessarily negate the argument that the public is susceptible to media influence regarding the work of the courts. Unless members of the public have attended a judicial proceeding in person 161 or had information relayed to them by someone who has, or have made independent inquiries about a case (such as reading the judgment or sentencing remarks that have been uploaded onto the internet by the court or by the Australasian Legal Information Institute ('Austlii')) they have no other basis upon which to form their opinions about the courts and their work. At most, they can suspend their judgment. To the extent that media reporting is inaccurate, superficial, sensational or biased, this does not augur well for the educative aim of open justice.
VI THE RELATIONSHIP BETWEEN THE COURTS AND THE PUBLIC
To this point this article has focused on the role of the media in giving practical substance to the principle of open justice. This section grapples with the role of the courts vis-à-vis the public. To what extent, if any, do courts have a responsibility to make their work directly known to the public? 162 It is possible that, when pressed, some judges might maintain that their sole responsibility is to do justice in the cases over which they preside rather than to educate the public. That is, they might regard open justice as a passive concept which obliges them to be exposed to public view and public reports, but which does not require them to take positive steps to explain themselves or to make their work known. 163 However, the initiatives adopted by courts in recent years indicate that most judges believe that they should accept some responsibility for educating the public about their work. 164 Some judges may think that the news media are most suited to undertake this role and that their own collective judicial energy is best expended in assisting the media to discharge it. Others may have a conviction that courts are best placed to do so experiences. 162 The 'public' that the judiciary serves is not confined to the media-viewing/reading/ listening public, but encompasses all members of the community, not all of whom may be represented by the media: Kenny, above n 21, 209. 163 Justice Doyle notes the existence of this view, although he does not agree with it: Doyle, above n 15, 27. 164 Parker, above n 21, 146.
and that courts should therefore develop communications strategies that are aimed at building a direct relationship with the public. 165 This conviction may also betray a belief that speaking to the media is not necessarily the same as speaking to the community. 166 Whichever view a judge holds, the reality is that dwindling newspaper circulation and the consequent fall in profits has led to a significant decline in the number of specialised, experienced court reporters. 167 As a result, the courts are 'losing the main source of dedicated and coherent media coverage of court proceedings and justice sector matters'. 168 Citizen journalists are inadequate replacements, as courts cannot assume that they possess the same level of training, expertise, professionalism and knowledge of contempt law and suppression orders as that possessed by dedicated court reporters. Moreover, they are not subject to layers of editorial control. Thus it seems inevitable that it will increasingly fall to the courts to directly inform the public about how they operate.
A Recent Technological Developments
The issue of whether the courts should endeavour to develop a more direct relationship with the public has not been a pressing one because, until recently, courts have not had the means of doing so, except in those circumstances where members of the public have made the effort to attend the courts. In that event, most courts offer an array of pamphlets, touch screen information and public tours, and frequently host school groups. They also participate in events such as Law Week by holding mock cases and conducting question and answer sessions with members of the public.
Three relatively recent technological developments have made it possible for the public to experience a more direct form of access to the courts that has not been feasible since the bygone era when people had the time and inclination 165 For an example of the latter view see Mason, above n 9, 11; Black, above n 116, to attend proceedings in person. 169 If the courts embrace these developments it will mean that they have come full circle, although the return will be to a virtual presence, rather than a face to face one.
The Introduction of Television
First, the introduction of television in the 1950s made it possible for judicial proceedings to be conveyed first hand and in full to the viewing public. While a media organisation that provided 'gavel to gavel' coverage would still be acting as an intermediary between the court and the public, its role would more closely approximate that of a conduit rather than a processor, interpreter or packager of information, although there would still be some selectivity in terms of camera angles among other things. By contrast, if the media were free to make their own decisions as to how they used footage of judicial proceedings, they would likely broadcast short excerpts, which would have the potential to be as selective, mediated and out of context as a summary of a case in the print media. This would not bring about the direct contact between the courts and the public that unedited coverage can deliver. These problems would be minimised if the media were required to abide by strict rules as to how footage of the courts could be used.
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Unlike courts in the United States, Canada, New Zealand and the United Kingdom, 171 Australian courts have persisted in their disinclination to allow their proceedings to be televised. The result is that judicial proceedings in Australia have been televised only spasmodically, on an ad hoc basis. This reluctance to allow cameras into the courtroom has meant that the electronic media have been relegated to conveying information about judicial proceedings to the public through the spoken word of court reporters (who usually deliver their reports from the street outside the court), in much the 169 Although members of the public are now less likely to attend judicial proceedings in which they have no personal stake, it remains the case that high profile criminal cases attract the public to the courtroom. A recent example is the murder trial of Gerard Baden-Clay in the Supreme Court in Brisbane, where additional courtrooms had to be opened to house the public and a ticketing system introduced to prevent overcrowding: Daniel Winters, 'Baden-Clay Murder Trial: Large Crowds in Court Evidence of a Healthy Legal System, Top Barrister Says', The ABC (online) 11 July 2014 <https://au.news.yahoo.com/a/24442435/baden-claymurder-trial-large-crowds-in-court-evidence-of-a-healthy-legal-system-top-barrister-says/>. 170 The media are subject to stringent rules regarding their broadcasts of federal and state parliaments. same way as the press do through the printed word. This is notwithstanding the fact that the aural and visual nature of broadcasting would give the public a more direct sense of what has transpired than a verbal report in a highly summarised form.
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Australian courts justify this stance on the basis that televised coverage entails greater risks. Concern has centred on the potential for cameras to disrupt proceedings and detrimentally affect the participants and the evidence, thereby altering both the nature and conduct of the proceedings. While some of these objections remain valid, others are becoming less convincing.
In light of the fact that members of the public acquire most of their news through electronic media, the electronic media regard it as somewhat ironic that they are not It is interesting to speculate on whether any liberalisation of the courts' restrictive stance would be matched by an interest on the part of the electronic media in providing extended broadcasts of judicial proceedings. 175 It is unlikely that media outlets would seek to broadcast cases in their entirety, even if this were permitted, since 'gavel to gavel' coverage is time consuming 172 Stepniak, above n 165, 222. 173 and prosaic, and would not sustain the interest of audiences. 176 The media's main interest will likely lie in televising judgments and sentencing remarks in high-profile cases.
2
The Advent of the Internet Second, the advent of the internet has made it possible for courts to bypass the mainstream media and to be publishers in their own right. Courts are now in a position to disseminate textual, audio and visual information about their history, personnel, structure and jurisdiction, webcast their proceedings and publish their judgments and sentencing remarks almost immediately and in their entirety directly to the public. Most courts have developed websites that provide a general introduction to the court, which often includes a brief history of the court, a description of its jurisdiction and place in the court hierarchy, a visual tour and biographical information about the judges. These websites help the public to glean general information about a court, as information of this nature has no news value and is therefore unlikely to find its way into the media.
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To date, most courts have not exhibited a great deal of enthusiasm for webcasting their cases, using webcasting only on an ad hoc basis and generally only on ceremonial occasions, such as the admission of lawyers or the welcoming or farewelling of judges. However, there are indications that this is changing, at least in relation to the superior courts. For example, the Victorian Supreme Court has a sentencing and judgments portal on which certain sentences and judgments can be heard or viewed on demand. The opening addresses of certain class actions which involve large sections of the community -mainly trials arising out of the 2009 Black Saturday bushfires -are also available on the Court's website. In 2013, the High Court announced that it would begin to publish on its website audio-visual recordings of Full Court hearings heard in Canberra, other than applications for special leave. Recordings are made available within one business day after a hearing in order to 'allow for vetting of recordings to avoid the possibility of information which should not be published being published -such as a name which is the subject of a publication constraint'. 178 Other courts are disposed to use the opportunities afforded by the internet but have been impeded in doing so by budgetary constraints. For example, the Chief Justice of Western Australia recently expressed his deep concern at a decision of the Western Australian Attorney-General to 'stop a project which would allow the Supreme Court to web stream cases live to the public'.
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The Chief Justice of the Victorian Supreme Court recently announced a proposal to have a regular blog written for the court website by a retired judge, or perhaps someone from the ranks of the media or academia, 'to create greater community understanding around controversial issues'. 180 Superior courts routinely upload the full text of their judgments and sentencing remarks onto court websites and/or supply them to Austlii. 181 Courts have accommodated themselves to the internet by numbering the paragraphs in their judgments and assigning each case a media neutral citation. While the fact that judgments are available free of charge to the general public makes the courts more accessible to the community, 182 the sheer number and complexity of cases that pass through the courts each day, coupled with the wealth of judgments that are uploaded, makes it likely that the public will continue to rely on the media to do the 'hard yards' of sifting through and reporting newsworthy cases. 183 However, it is open to the courts to use social media as a means of alerting followers to significant cases.
The Advent of Social Media
Courts around the world are currently wrestling with whether they should have an official presence on social media and, if so, how they will use this technology to communicate with the public. 184 Some of the questions that courts must resolve when deciding whether to use social media include: what types of content should be posted and how frequently; which social media platforms the court should use; and whether social media should be used for two-way communication. 185 The Supreme Court of Victoria has a Twitter feed and a presence on Facebook which are used to draw the attention of its followers to significant judgments, sentences, practice notes and webcasts, among other things.
Judges face the additional challenge of deciding whether it is appropriate for them to use social media in their professional or private capacity.
186 Extrajudicial comments on legal issues may result in allegations of apprehended bias being leveled against the judge, which may form the basis of an application to the judge to recuse himself or herself from a case or which may constitute the grounds for an appeal.
187
B Courts Should Take a Proactive Stance in Making Their Work Known to the Public
Given the nature of the media's modus operandi, discussed above, coupled with the decline in newspaper circulation and dedicated court reporters, courts should seize the opportunities afforded by these technological developments and attempt to instate a more direct relationship with the public. It is not suggested that courts should do this with a view to inviting the public to 'have a say' in how justice is administered. To invite such communication would suggest a two-way engagement with the community which hitherto has not characterised the work of the court. To conduct a two-way exchange with the public would be equally inappropriate today, despite the fact that modern technology can facilitate such a relationship. Clearly, the task of the courts is to apply the law to the cases that come before them, even if this produces a result that is favourable to an unpopular litigant or that appears to the layperson to be counterintuitive.
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Rather, what is advocated is that courts take greater pains to make their work known to the public, provided this can be done without detriment to the administration of justice. This would expose the public to a wider variety of cases, give them a greater appreciation of the complexities of the issues that 185 National Centre for State Courts <http://www.ncsc.org/Topics/Media/Social-Media-and-theCourts/Social-Media/Home.aspx>. This site is a repository of empirical information on how courts in the United States are currently using social media. It also provides information on the impact of social media on the courts, including the impact on juries and judicial ethics issues. 186 Gibson, above n 30. 187 See ibid, and the cases cited therein. 188 It has, however, been suggested that there are cases where public opinion or changing social values 'can legitimately enter into a judicial officer's thinking', but generally courts must not be 'swayed by the mood of the moment': Parker, above n 21, 14.
arise for determination and assist them to understand that sentencing is not solely about punishment. Justice would be truly 'seen to be done'.
There are, however, some drawbacks to the proactive stance that is being urged on the courts in the interests of open justice. First, information made available by the courts over the internet is going to come to the attention only of those who actively seek it. It is not thrust upon people in the same way as media reports of court cases that appear in newspapers or on television or radio news broadcasts are. 189 The media therefore remain in a stronger position vis-à-vis the public than the courts. By selecting the news that the public reads or views, they can impose unsolicited information on a passive audience. Thus it is likely that it will continue to be primarily through the media that the work of the courts will be made known to the wider public, at least for the foreseeable future.
Second, although it would be inappropriate for courts to use new media to engage in a two-way conversation with the public regarding the administration of justice, members of the public who use social media may not be content to be the passive recipients of information. It will be interesting to see over time whether courts that have chosen to relate to the public through social media are able to maintain an appropriate distance from public opinion.
Third, implicit in a proactive stance by the courts is an assumption that the 'disconnect' between the courts and the public is attributable to an information deficit among the public which can be corrected by the courts taking steps to directly inform the public about their work. However, the solution may not be that simple. It may be unrealistic to expect the public to be able to understand complex decisions that are the product of years of accumulated legal precedent, just as it would be unrealistic to expect the public to comprehend a surgeon's detailed explanation of an operation or an accountant's description of a complex tax minimisation scheme. The difference, however, is that the courts' legitimacy rests on public confidence in a way that other vocations do not. 190 It has been suggested that judges should take steps to ensure that their judgments are 'accessible through 189 A court may offer members of the public the opportunity to subscribe to a system which alerts them to judgments, judgment summaries and other pertinent material uploaded by the court. The High Court's alert system has 20 000 subscribers: High Court of Australia, Annual Report 2012-2013 17. 190 The legitimacy of other branches of government also rests on gaining and maintaining public confidence, but the public has a direct opportunity to express or negate this confidence at the ballot box, with immediate effect. With the courts, however, confidence that is lost is hard to regain. The slate cannot be wiped clean the way it can with the executive and legislative branch of government, which are simply replaced with new personnel.
effective language' so as to secure an 'effective interaction between language and the law', 191 but the extent to which this can be achieved is debatable. Nevertheless, the availability online of judgment summaries which are couched in less technical terms certainly assists the public to understand what the court has distilled as the essence of the decision. Moreover, webcasts of sentencing remarks -which are often the most reported and most controversial aspects of decisions -should be readily comprehensible to members of the public.
Fourth, Gies claims that court-driven initiatives rest on the supposition that there is 'a truthful way of portraying the work of judges '. 192 However, she argues that there is controversy over 'what exactly counts as complete and legitimate understanding' and that people these days question the superiority of expert knowledge; indeed, they lack confidence in it. If so, this means that judges, not just journalists, 'are inevitably selective in their reality claims '. 193 Be that as it may, courts cannot be responsible for how people react to their work. They can only work to ensure that the picture presented to the public is, from their perspective, as accurate as possible.
VII CONCLUSION
This article has considered the nature of the relationships between the courts and the media, the media and the public, and the courts and the public. It has demonstrated that these relationships are complex and reveal an interweaving of cause and effect. While the principle of open justice has spawned these relationships, the way in which they operate is capable of either enhancing or diminishing the aims of open justice. To the extent that the media act as an intermediary between the courts and the public, the value of open justice, and its capacity to achieve its purposes, is only as good as the quality of the reporting.
While proactive behaviour on the part of courts is not a requirement of open justice, nor even one of its recognised manifestations, it is a strategy for maximising its benefits. 194 For that reason, the forging of a direct, unmediated Ibid. 194 In light of the fact that open justice is a flexible principle which has the capacity to adapt to new circumstances, it may come to embrace public access to information about the courts through the internet and social media. Indeed, comments recently made by Chief Justice engagement with the community merits serious consideration by the courts. The internet and social media have provided courts with the means of delivering a fuller and truer picture of their work to the public than the traditional media provide, and they should seize the opportunities to do so. The fact that they are reliant on an active, inquiring public to solicit this information should not dissuade them from pursuing this engagement. Indeed, the availability of this information may generate further interest.
Warren suggest that provision of such access by the courts has already become an application of the principle: Chief Justice Marilyn Warren, above n 167.
